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cooperat1ve's territorial boundaries and to resolve territorial d1sputes arlslng
between a telephone cooperat1ve and any other type of person, corporation,
assoclation, or partnersh1p rendering telephone serVlce. T.C A. § 1-3-103,!-!
65-4- 104, -107, -201 et seq, -207, § § 65-29-101 et seq, -102, - 130.

*2 TELEPHONE

A munlc1pality may not perm1t a telephone company to enter into bus1ness in the
munlcipality when it is already being serviced by another telephone company, Slnce
the Tennessee PubllC Service Commission must f1rst approve the entry of another
telephone company lnto the munlclpallty's territory, pursuant to T C A' § 65-4­
!Q2, a telephone cooperat1ve 1S prohibited by T C.A § 65-29-130 fro~ providing
service in an area where "reasonably adequate telephone serVlce lS available"; the
question of whether a particular area already has "reasonably adequate telephone
serV1ce" is an issue to be resolved by the Tennessee Publ1C Service Commission,
Wh1Ch has jurisdictlon under T C A § 65-29-130 to establish a teleph9ne
cooperat1ve's territorial boundar1es and to resolve terr1tor1al disputes arising
between a telephone cooperatlve and any other type of person, corporation,
assoclatlon, or partnershlp render1ng telephone service T C A § 1-3-103,!-!
65-4- 104, -107, -201 et seq, -207, § § 65-29-101 et seq, -102, - 130.

Author1ty of Municipality to Permit a Compet1ng Telephone Company or c~operatlve

Wlth1n lts Jurisdiction "
i

The Honorable Jerry W Cooper
State Senator
Room 307, War Memor1al Build1ng
Nashvllle, 'Tennessee 37243-0214

QUESTIONS

(1) Whether a municlpality may permit a telephone company to enter into business
ln the munlc1pal1ty when it lS already being serviced by another telephone company?

(2) Whether a telephone cooperative organized under T.C A. § 65-29-101 et seq
can conduct business in a mun1c1pality which already possesses eX1stlng telephone
service administered by a telephone company?

OPINIONS

(1) No, since the Tennessee PubllC Service Commission must f1rst approve the
entry of another telephone company into the municipality's territory, pursuant to
T.C A § 65-4-107.

(2) A telephone cooperative 1S prohibited by TeA. § 65-29-102 from provldlng
service ln an area where "reasonably adequate telephone serv1.ce 1S available II The
questlon of whether a partlcular area already has "reasonably adequate telephone
service" 1.5 an issue to be resolved by the Tennessee Public Service Commisslon,
WhlCh has jurlsdlctlon under TeA § 65-29-130 to establish a telephone
cooperative's territorial boundaries and to resolve territorial disputes arising
between a telephone cooperative and any other type of person, corporatlon,
assoclation, or partnership renderlng telephone serVlce.
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,

The establ~shment, regulation and control of pUbl~c utilities. ~ncluding

telephone compan~es, ~s governed by Chapter 4 of T~tle 65 of the Tennessee Code.
Chapter 4 ~s d~vided into three specif~c parts, with part 1 detailing the general
provisions of Chapter 4, part 2 addressing the cert~ficate of public conven~ence

and necessity requ~red of each publ~c ut~lity, and part 3 detailing both the
Commission's powers to ~nspect and control public util~t~es as well as the
supervision fee required to be pa~d by public utilit~es

.3 T C A. § 65-4-104, contained in part 1 of Chapter 4, grants the Tennessee
Public Service Comm~ssion general supervision and regulation of, and jurisd~ction

and control over, all public ut1l1t~es, and also over their property, property
rights, facil~t~es and franchises T C A § 65-4-107, also ~n part 1(
spec~f~cally provides that no privilege or franchise granted to any public ut11~ty

by the state of Tennessee or by any politlcal subdivis~on·thereof shall be val~d
unt~l approved by the Public Service Commission, w~th such approval to be glven
after a hearlng and a determ1nation by the Commission that such privilege or
franchise "lS necessary and proper for the public convenience and properly
conserves the publ~c interest."

Part 2 of Chapter 4, cod~fied at T.C A § 65-4-201 et seq , provide~ that no
pUblic util~ty shall establish or begin the construction of, or operate any line,
plant, or system, or route ~n or into a municipality or other terr~tory already
receiving a 11ke serv~ce from another public utility, or establish service therein,
w1thout f~rst having obta1ned from the Tennessee Public Service Commiss~on, after
wr~tten appl~cation and hear~ng, a certificate that the present or future pUblic
convenience and necess~ty require or will require such construct~on, establishment
and operat~on T C.A. § 65-4-207 however provldes that the "prov~sions of th~s

part shall not apply where any mun~cipal~ty or county by resolution or ord~nance

declares that a publ~c necesslty requlres a competing company ~n that munic~pality

or county " (Emphasis added)

The init~al quest10n raised in th1S opinlon request focuses on these prov~sions,

and speclfically whether T C A. § 65-4-207 grants a mun~c~pality the authority to
permit a compet1ng telephone company to come into the mun~cipality when the Publ~c

SerVlce Com~iss~on has not approved the compet~ng telephone company's entry 1nto
the terr1tory of the mun1cipal~ty. The Tennessee Supreme Court in 1933
definitively answered this question ~n the negative ~n the case of Holston River
Electric Co. v Hydro Electric Corp , 166 Tenn 662, 64 S W 2d 509 (1933)

In that case, the town of Rogersv~lle had ~ssued 1n 1932 a franch~se to the Hydro
Electric Corporat~on, author~z~ng it to d~stribute and sell electr~c power withln
Rogersville, w~thout the approval of the Railroad and Public Util1ties Commiss~on,

the predeceSsor to the Publ~c Serv~ce Comm~ssion At the t~me thlS munic~pal
franchise was granted to the Hydro Electr~c Corporation, Holston River Electrlc
Company was exerc~s~ng a slmilar franch~se granted to ~t by Rogersville in 1926 for
a term of 25 years Holston R~ver Electrlc Company commenced l~tigatlon seek~ng an
1nJunct1on restra~n~ng the Hydro Electr1c Corporat1on from operating under ~ts

franch1se unless it was approved by the Publ~c Ut1lities Comm1ss1on, as requlred by
section 5453 of the Tennessee Code, presently codified at T C.A § 65-4-107
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Hydro Electr~c Corporation contended that the approval of the Public Utilities
Commisslon was not necessary, Slnce section 550B of Code, presently codified as
T C A § 65- 4-207, allowed a municipality by resolution or ordinance to declare
that a pUblic necesslty required a competing company in the mun1clpal~ty The
court found that a munlc~pality could not by itself authorize such a competlng
telephone ,company, even under present § 65-4-207, reasoning as follows:

*4 Section 5453 of the Code, in artlcle 1 of chapter 23 [presently codified as
T C A § 65-4-107], deals specifically w1th franchises granted to public utilities
by the state or its subd~v~s~ons, and expressly makes the approval of the Ra~lroad
and Public Ut~l~tles Commission [now the Publ1C Service Comm1ss1on] a condit~on

precedent to the valid1ty of any such franchise Th1S prOV1s~on embod~es a most
lmportant matter of publ1c pol~cy, which we cannot presume the Legislature would
e~ther adopt or discard without pla1nly and deliberately expressing its intention.

Sect~ons 5502-5508, comprislng artlcle 2 of the same chapter of the Code
[presently codlf~ed at T C.A § 65-4-201 et seq ], do not deal w~th franch~ses,

but directly refer to and purport to regulate physical operations of public
utilities Since no such operat~ons may be undertaken by a company not in
possess1on of a franch~se, whenever one is required, by law, it would seem that the
regulat10ns and control prescrlbed by these sectlons were intended to apply to and
affect a utility, already holding any required franch~se wlth the comm~ss~on's

approval, WhlCh m1ght be about to engage 1n some specific operation in competition
w~th another s~m~lar company The certificate of public convenience and necessity
required by these sections is clearly ~n add~t~on to and not a subst~tute for the
commission's approval of the franchise, required by section 5453 [T.C A § 65-4-
107] . - .

Giving effect to the rule of construction prescribed in sect~on 13 of the Code
[FN1} as well as to the general rule that the various sect~ons of the Code must be
~ciled,if their language reasonably permits it (Dagley v State, 144 Tenn.,
501, 507. 508. 234 S W I 333), we are of opinion and so hold that the Code sections
5502-5508 were not ~ntended to and do not repeal the provision of section 5453
which requ~res the approval of the Ra1lroad and public Utilit~es Commission as a
condition to the valldity of all franchlses lncluded ~n that sectlon.
Holston R1ver Electric Co v Hydro Electric Corporation, 166 Tenn 662. 667-668.
64 S W 2d 509 (19~3) See also Briley v Cumberland water Co., 215 Tenn 718, 727­
728, 389 S W.2d 278 (196~) (Supreme Court stating that a municipality could not
grant a val~d franchise to a utility without the approval of the Public Service
Commisslon, glven after a hearing in which the Commission determines the franchlse
is neces'sa-ry and proper for the pUbllc convenience and properly conserves the
publlC interest)

Thus it appears that even though a munlclpality under T.C A. § 65-4~207 may
authorize a telephone company and dispense w~th the necess1ty of obta~n1ng a
certificate of convenlence and necesslty under § § 65-4-201 to -206, the approval
of the Public Service Commission ~s still necessary pursuant to T C.A § 65-4-107
before the telephone company may operate.

Secondly, a munic~pallty can only allow a telephone cooperatlve organized under
T C A § 65-29-101 et seq. (the Telephone Cooperatlve Act) to conduct business ln
the municipal~ty ~f it ~s determined under T C A. § 65-29-102 that "reasonably
adequate telephone serVlce" is not available to the munic~pal~ty Very unusual
c~rcumstances would ha¥e to be shown before a municipal~ty already belns serv~ced

by a telephone company would quallfy to be servlced by a telephone cooperatlve
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[FN2] In any event, the ultimate question of whether a telephone cooperative could
enter the terr1tory of such a mun1c1pality is one for the Publ1C Service
Comm1ssion, Slnce T.C A. § 65-29- 103 grants the Comm1SS10n Jur1sd1ction to
resolve any terr1torial disputes between a telephone cooperative and any other
entity render1ng telephone serV1ce

*5 Charles W Burson

Attorney General and Reporter

John Knox walkup

Solicitor General

W11liam E Young

Ass1stant 'Attorney General

[FN1] Sect10n 13, now cod1fied at T C A § 1-3-103, declares, "[l]f prov1s10ns of
different ~hapters or articles of the Code appear to contravene each other, the
provisions of each chapter or article shall prevail as to all matters and quest10ns
grow1ng out of the subJect matter of that chapter or article "

[FN2] Even in those c1rcumstances, the terms of the franchise granted to the
existing company would be relevant in determining its rights versus those of a
competing cooperat1ve.

Tenn Op .Atty. Gen No 90-83, 1990 WL 513064 (Tenn.A G )

END OF DOCUMENT
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Federal Communicat~ons Commiss1on (F.C.C.)

Memorandum Opinion and Order

IN THE MATTER OF AVR, L.P. D/B/A HYPERION OF TENNESSEE, L.P. PETITION FOR
PREEMPTION OF TENNESSEE CODE ANNOTATED § 65-4-201(D) AND TENNESSEE REGULATORY

AUTHORITY DECISION DENYING HYPERION'S APPLICATION REQUESTING AUTHORITY TO
PROVIDE SERVICE IN TENNESSEE RURAL LEC SERVICE AREAS

CC Docket No. 9B-92

FCC 99-100
Adopted: May 14, 1999
Released: May 27, 1999

*11064 By the Comm~ss~on:

1. On May 29, 1998, AVR, L.P. d/b/a Hyper10n of Tennessee, L.P. (Hyper ion) f1led
the above-capt~onedpet~tion (Petition) ask1ng the Commiss10n to: (i) preempt Tenn.
Code Ann. § 65-4-201(d) , and (1~) preempt the enforcement of the April 9, 1998,
order of the Tennessee Regulatory Authority (Author1ty or Tennessee Authority)
deny~ng Hyper10n a Cert~ficate of Publ~c Convenience and Necessity (CPCN) to
provide local exchange service in,areas of Tennessee served by the Tennessee
Telephone Company (Denial Order). [FN1] Hyperion also asks the Comm1Bsion to direct
the Tennessee Author1ty to grant Hyper1on's application for a CPCN. [FN2] Hyperion
asserts that the Tennessee Authority'S Denial Order and Tenn. Code Ann. § 65-4­
201(d) v10late section 253 (a) of the Commun1cations Act of 1934, as amended, [FN3]
*11065 fall outS1de the scope of authority reserved to the states by section 253 (b)
of the Act, [FN4] and thus satisfy the requirements for preempt~on by the
Commiss1on pursuant to sect~on 253(d) of the Act. [FN5]

2. For the reasons described below, we grant Hyper10n's Petit10n 1n part and deny
1t 1n part. Spec1fically, we preempt the enforcement of the Tennessee Authority's
Den1al Order and Tenn. Code Ann § 65-4-201(d) , [FN6] but we decline to direct the
Tennessee Authority to grant Hyperion's CPCN appl~cation. We expect, however, that
upon a request from Hyperion, the Author~ty will exped1tiously recons1der
Hyper1on's CPCN applicat10n in a manner consistent with the Communications Act and
w~th this Memorandum Opin~on and Order.

II. BACKGROUND

3. Hyperion 1S a facilities-based competit1ve local exchange carrier operating ~n

twelve states. [FN7] Hyperion has constructed a f~ber-based network in the
Nashv11le, Tennessee area, and 1S in the process of extending that network 1nto
outlY1ng areas of Tennessee, ~nclud1ng areas currently served by the Tennessee
Telephone Company (Tennessee Telephone). (FN8] Tennessee Telephone serves fewer
than 100,000 res1dent~al and bus~ness customers in Tennessee. [FN9]

4. On August 24, 1995, the Tennessee Publ~c Serv1ce Commiss~on (TPSC, the
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predecessor to the Tennessee Author~ty) found that Hyper~on possessed the requisite
technical, manager~al, and f~nanc~al qualif~cat~ons to render local exchange
services, and granted *11066 Hyper10n a CPCN to provide such services ~n Tennessee.
[FN10] The following March, however, the TPSC 1ssued an order limit1ng Hyper10n's
certificate to only those areas of Tennessee that are served by companies hav~ng

100,000 access lines or more within the state. [FNll] The TPSC explained that,
under Tennessee law, ~ncumbent LECs serving fewer than 100,000 access lines were
protected from compet~t10n "unt1l the incumbent LEC e1ther '. voluntar1lyenters
1nto an 1nterconnection agreement w1th a Compet1ng Telecommun1cations Service
Provider' or the incumbent LEC .•. 'appl1es for a cert1f1cate to provide
telecommunications services in an area outs1de ~ts service area.'" [FN12]

5. Hyper10n, bel1eving the restr1ction to be incons1stent w1th the 19~5 Act,
petit~oned the Tennessee Authority on January 2, 199B, for permiss10n to extend its
serv~ce into the areas served by Tennessee Telephone On April 9, 199B, the
Author1ty denied Hyper~on's applicat10n. The Authority based its denial on Tenn.
Code Ann. § 65-4-201, wh1ch 1n relevant part prov1des:

(c) After notice to the incumbent local exchange telephone company and other
interested parties and following a hearing, the authority shall grant a certificate
of convenience and necess1ty to a competing telecommun1cat1ons provider, 1f after
exam1ning the evidence presented, the author1ty finds:

(1) The applicant has demonstrated that it will adhere to all applicable
comm~ssion policies, rules, and orders, and

(2) The appl1cant possesses suff1cient managerial, financial, and technical
abil1ties to provide the applied for serV1ces.

*****

(d) Subsection (c) is not applicable to areas served by an incumbent local
exchange company with fewer than 100,000 total access l~nes in th1s state unless
such company voluntar~ly enters into an interconnect10n agreement w~th a competing
telecommun1cations service provider or unless such 1ncumbent local exchange
telephone company appl1es for a certif1cate to provide telecommunications services
~n an area outside its service area ex~sting on the June 6, 1995. [FN13]

*11067 5. The transcript of the Tennessee Author1ty's March 10, 199B, hear1ng
deny~ng Hyper10n's appl1cation reveals that d1sagreement arose within the Author~ty

on the effect of Tenn. Code Ann. § 65-4-201(d) on Hyperion's petit10n. [FN14] The
1ncumbent LEC 1nto whose serv1ce terr1tory Hyperion w1shed to expand, Tennessee
Telephone, served fewer than 100,000 access l1nes 1n Tennessee, so it clearly fell
w1thin the class protected from competit10n by Tenn. Code Ann. § 65-4-201(d).
During the hearing, however, the Author1ty's Cha1rman argued that subsection (d)
was 1ncons1stent w~th the 1996 Act's purpose and the plain meaning of section
253(a) , wh1ch preempts state legal requirements that prohib1t the proviS10n of
telecommunications service. [FN1S] The Author1ty's two other D1rectors argued that
subsect10n (d) lay w~th1n the regulatory authority reserved to the states in
section 253(b), wh~ch excludes from preempt10n state or local requirements
necessary to protect universal serv1ce and certa1n other publ1c interest goals, if
such requ1rements are compet~tively neutral and consistent with the Act's universal
service prOV1s~ons. [FN16] In its Denial Order, the Authority concluded that Tenn.
Code Ann. § 55-4-201(d) does sat1sfy the requ1rements of section 253(b) , and that
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therefore section 2s~tb\ ODerates as a l~m~~a~~on on Ryper~on\s challen~e unner
253(a). [FN~7] Hyperion contends that Tenn. Code Ann. § 65-4-20l(d) is,
inconsistent with section 253 and with Commission precedent, and on that basis
petitions us to preempt Tenn. Code Ann. § 65-4-201{d) and the Tennessee
Authority's Denial Order. [FN18]

7. In assessing'whether to preempt enforcement of the Denial Order
Code Ann. § 65-4-20l(d) pursuant to section 253, we first determine
legal requirements are proscribed by section 253{a), which states:

. No St~te or local statute or regulation, or other State or local requirement,
may prohibit or have the effect of prohibiting the *11068 ability of any entity to
provide any interstate or intrastate telecommunications service. [FN19]!

8. If we find that the Denial Order and Tenn. Code Ann. § 65-4-201{d) are
proscribed by section 253(a) considered in isolation, we must then determine
whether, nonetheless, they fall within the reservation of state authority set forth
in section 253(b), which provides: ,

Nothing in thds section shall affect the ability of a state to impose, on a
competitively neutral basis and consistent with section 254, requirements necessary
to preserve and advance universal service, protect the public safety and welfare,
ensure the continued quality of telecommunications services, and safeguard the
rights of consumers. [FN20]

9. If the Denial Order and Tenn. Code Ann. § 65-4-201(d) are proscribed by
section 253(a), and do not fall within the scope of section 253(b), we must preempt
the enforcement of those legal requirements in accordance with section 253(d),
which provides:

If, after notice and an opportunity for public comment, the Commissfon
determines that a State or local government has permitted or imposed any statute,
regulation, or legal requirement that violates subsection (a) or (b), t~e

I

Commission shall preempt the enforcement of such statute, regulation, o~ legal
requirement to the extent necessary to correct such violation or incons{stency.
[FN21]

10. Hyperion maintains that because it has met the technical, managerial, and
financial qualifications to provide service, only Tenn. Code Ann. § 65-4- 201{d) 's
protection of incumbent LECs serving fewer than 100,000 lines, and the Denial Order
enforcement of that statutory provision, prevented Hyperion from providing local
exchange service in Tennessee Telephone's service areas. [FN22] Hyperion further
maintains that these legal requirements fall squarely within section 253(a) 's
proscription of state legal requirements that prohibit the ability of any entity to
provide any telecommunications service. [FN23] According to '*11069 Hyperion, Tenn.
Code Ann. § 65-4-201{d) and the Denial Order are virtually identical to two
previous state requirements which ran afoul of section 253(a), and which the
Commission preempted in the Texas Preemption Order and Silver star pr~emption Order
decisions. [FN24]

11. Neither the Tennessee Authority nor TDS Telecommunications Corporation (TDS)
argues that the Denial Order or Tenn. Code Ann. § 65-4-201{d) can survive section
253(a) considered in isolation, but they insist that the statutory provision and
the Denial Order fall within the reservation of state authority provided in 253(b).
[FN25] Specifically, the Tennessee Authority argues that Tenn. Code Ann. § 65-4-
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201(d) falls within section 253 (b) because the prov1s10n 1S necessary to preserve
and advance universal serV1ce and other publ1C welfare goals, [FN26] and because
the provision applies 1n a compet1tively neutral manner to all non-incumbent LECs.
[FN27] The Author1ty expla1ns that Tenn. Code Ann. § 65-4-201(dl is compet1t1vely
neutral because the restriction on entry into the service areas of small LECs
appl1es to all prov1ders with1n the state, and thus they argue that no prov1der 1S
given a competitive advantage over any other. [FN28] TDS likew1se maintains that
the Authority's denial of Hyper10n's application is a proper exercise of state
author1ty under 253{b) because it is cons1stent w1th the universal service
prov1s1ons of the 1996 Act, [FN29] 1S necessary to protect consumer interests,
[FN30] and 1S compet1t1vely neutral. [FN31] TDS contends that potent1al competing
LECs are not subject to the same terms and cond1t10ns as incumbent LECs, and that
the Tennessee Author1ty may therefore treat them differently and still ma1nta1n
competitive neutrality. [FN32] Hyper10n and 1tS supporters d1sagree, and argue that
section 253(b) does not exempt Tenn. Code Ann. § 65-4-201(d) and the Denial Order
from preemption, because the *11070 code and the Denial Order favor the incumbent
LEC over new entrants, and are therefore not "competitively neutral" under sect10n
253 (b). [FN33]

III. Discuss10n

12. We conclude that, in denying Hyper10n the r1ght to provide competing local
exchange service in the area served by Tennessee Telephone, Tenn. Code Ann. § 65­
4-20l(d) and the Tennessee Authority's Denial Order violate section 253{a). We
further conclude that, because these state and local legal requirements shield the
incumbent LEC from competition by other LECs, the requirements are not
competitively neutral, and therefore do not fall within the reservat10n of state
authority set forth in sect10n 253(b). F1nally, we conclude that, because the
requ1rements v10late section 253(a), and do not fall w1thin the boundar1es of
section 253(b), we must preempt the enforcement of Tenn. Code Ann. § 65-4-201(d)
and the Denial Order, as d1rected by section 253(d)

13. The case before us 1S similar to two cases the Commission has previously
decided. In the S1lver Star Preemption Order, the Commission preempted the
enforcement of a prov1sion of the Wyoming Telecommun1cations Act of 1995 [FN34]
that empowered incumbent LECs serv1ng 30,000 or fewer access l1nes in Wyoming to
preclude anyone from prov1ding compet1ng local exchange service 1n their
terr1tories unt1l at least January 1, 2005. [FN35] The Comm1ss10n also preempted
the enforcement of an order of the Wyom1ng Publ1C Service Comm1ssion denying, on
the bas1s of that prov1sion, the applicat10n of Silver Star Telephone Company to
prov1de compet1ng local serV1ce in a ne1ghboring 1ncumbent's local exchange area.
[FN36) In ordering the preemption, the Comm1SS10n determined that the rural
1ncumbent protect10n proviS10n and the Wyoming Comm1ssion's Den1al Order fell
with1n the proscription of entry barr1ers set forth 1n sect10n 253(a) because they
enabled certain incumbent LECs to bar other ent1t1es from providing compet1ng local
serV1ce. [FN37] The Comm1SS10n found that the rural 1ncumbent protect10n
prov1s10n's lack of compet1t1ve neutral1ty placed the Wyom1ng legal requirements
outS1de the authority reserved to the States by sect10n 253 (b) . [FN3B]

*11071 14. Similarly, in the Texas Preemption Order, [FN39] the commi~s10n

preempted a section of the Texas Public Ut1l1ty Act of 1995 that prohl.bited the
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Public Utilities Commission of Texas from permitting certain competitive LEes to

offer s~rvice in exchange areas of incumbent LEes serving fewer than 31~DDD access
lines. (PN40] The Commission found that the moratorium on competition violated the
terms of section 253{a) of the Act. [FN41] The Commission also found that the Texas
provision did not fall within the exempted state regulation described in section
253{b), because the prohibition was neither competitively neutral nor necessary to
achieve an~ of the policy goals enumerated in section 253 (b) . [FN42]

15; Our decision here to preempt is consistent with these precedents and comports
with'the analysis set forth therein. Tennessee's restriction of competition in
service areas with fewer than 100,000 access lines is essentially the same as the
attempt of both Wyoming and Texas to shield small, rural LECs from competition, and
cannot be squared with section 253{a) 's ban on state or local requirements that
"may prohibit or have the effect of prohibiting the ability of any entity to
provide any interstate or intrastate telecommunications service." [FN43] Also, as
in both the Silver Star and Texas Preemption Orders, we find that the lack of
competitive neutrality renders the Tenn. Code Ann. § 65-4-201{d) and the Denial
Order ineligible for the protection of section 253{b).

16. We reject the Tennessee Authority's contention that "competitive neutrality"
can be interpreted under section 253 (b) to mean only that non- incumbents must be
treated alike while incumbents may be favored. [FN44] As we explained in our silver
star Reconsideration, a state legal requirement would not as a general matter be
"competitively neutral" if it favors incumbent LECs over new entrants (or vice­
versa). [FN45] Neither the language of section 253{b) nor its legislativ.e history
suggests that the requirement of competitive neutrality applies only to one portion
of a local exchange market - new entrants - and not to all carriers in that market.
The plain meaning of section 253 (b) and the predominant pro-*11072 competitive
policy of the 1996 Act undermine the Authority's argument. Indeed, in various
similar contexts the Commission has consistently construed the term "competitively
neutral" as requiring competitive neutrality among the entire universe of
participants and potential participants in a market. [FN46] We reaffirm our holding
in the Silver star Reconsideration that section 253{b) cannot save a state legal
requirement from preemption pursu~nt to sections 253{a) and (d) unless, inter alia,
the requirement is competitively neutral with respect to, and as between, all of
the participants and potential participants in the market at issue.

17. TDS elaborates on the Authority's argument by contending that competing LECs
do no~ operate under the same terms and conditions as incumbent LECs, and that this
disparity in their regulatory obligations permits the Tennessee Authority to treat
them differently and still maintain competitive neutrality. [FN47] TDS thus argues
that the principle of "competitive neutrality" does not preclude carriers in
dissimilar situations frrom being treated somewhat differently. providing for
IIsomewhat" different treatment, however, is an entirely distinct proposition from
barring competitive entry altogether. [FN48] At the very least, "competitive
neutrality" for purposes of 253 (b) does not countenance absolute exclusion, and we
need not and therefore do not reach the question of the extent to which state
commissions may treat competing LECs differently from incumbent LECs in certain
instances. We find here that because Tenn. Code Ann. § 65-4-201{d) favors
incumbent LECs with fewer t~an 100,000 access lines by preserving their monopoly
status, it raises an insurmqunta~le barrier against potential new entrants in their
service areas and therefore is n@t competitively neutral.
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lB. That Tenn. Code Ann. § 65-4-201(d) and the Den1al Order are not
competit1vely neutral suff1ces of 1tself to disqualify these requirements from the
253 (b) *11073 exception. [FN4~] There£ore, we need not reach the question of
whether Tenn. Code Ann. § 65-4-201(d) and the Denial Order are "necess.ary," or
"cons1stent with section 254" within the mean1ng of sectJ.on 253(b). We note,
however, that, for the reasons we gave in response to s1m1lar arguments. that were
ra1sed 1n our Silver Star preemption Order decJ.s10n, we remain doubtful that 1t 1S
necessary to exclude competing LECs from small, rural study areas in order to
preserve universal service [FNSO] Moreover, by requiring compet1tive neutrality,
Congress has already dec1ded, 1n essence, that outr1ght bans of compet1tive entry
are never "necessary" to preserve and advance universal service with1n ,the meaning
of section 253(b). [FN51]

19. TDS introduces three arguments by which it attempts to dist1nguish the case
before us from other cases we have decided under section 253. First, TDS points out
that the Tennessee legislature provided for Tenn Code Ann. § 65- 4-201(d) to be
examJ.ned every two years to reevaluate the "trans1tional dJ.st1nction" 1n treating
appl1cations to serve areas served by incumbent LECs w1th fewer than 100,000 access
l1nes, and contrasts Tennessee's biennJ.al review with the Wyoming statue at J.ssue
in the Silver Star Preempt10n Order, wh1ch gave rural 1ncumbent LECs a veto
prov1s10n that would apply until 2005. [FN52] Th1S 1S a dist1nction w1thout a
d1fference for purposes of our analys1s because, as we held 1n the S1lver Star
preemption Order, even a temporary ban on competition can be an absolute
proh1bition, and section 253 does not exempt from 1ts reach State-created barrJ.ers
to entry that may exp1re at some later date. [FN53]

*11074 20. Second, TDS argues that "unanticipated confusion and controversy
surrounding the universal service plan" Justifies the Tennessee Authority's delay
of competitive entry into rural areas [FN54] As the Commiss1on has previously
stated, we reJect the assumption that competit1on and un1versal service are at
cross purposes, and that in rural areas the former must be curtailed to promote the
latter. [FN55] Sect10n 253 is itself evidence that Congress intended pr1marily for
competitive markets to determine wh1ch entrants should prov1de the
telecommunications services demanded by consumers. [FN56] We continue to believe
that Congress intended new competitors to bring the benef1ts of competition to
rural as well as populous markets. [FN57]

21 Third, TDS contends that even 1f the Comm1SS1on is correct 1n preempt1ng
enforcement of the Author1ty's Denial Order, the Commission Should not preempt
Tenn Code Ann. § 65-'4-201 (d) itself. [FN58] TDS argues that although the
Authority has applied 'the statute to preclude competit1on 1n thJ.s case, the statute
perm1ts the Author1ty to allow compet1t1on in *11075 other C1rcumstances. [FN59]
TOS suggests that Tenn'. Code Ann. § 65-4-201(d) might therefore be applied 1n way
that would not offend sect10n 253, [FN60] and therefore should be left stand1ng, 1n
obed1ence to 253(d) 's 1nstruction to the Comm1SS1on to preempt only "to the extent
necessary tell correct such violation or inconsistency II [FN61]

22. We are m1ndful of the l1mits that section 253 (d) places on our preempt10n
author1ty. Further, the construct1on of a state statute by a state comm1ssion
1nforms our deterrninat~on of whether the statute 1S subJect to preempt10n under
sect10n 253. [FN62] In this case, however, TOSts construct10n of Tenn. Code Ann. §
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6S-4-201(d) conflicts with that of the Tennessee Authority, wh~ch we regard as
dispositive. [FN63] Accord1ng to the Authority, Tenn. Code Ann. § 6S-4-201(d) does
require the Tennessee Authority to deny any and all CPCN appl~catlons within its
scope. [FN64] For this reason we reject TDS's argument that Tenn. Code Ann. § 65­
4-201(d) may stand even ~f the Authority's Denial Order must fall. We decline,
however, to grant Hyperion's request that we d1rect the Tennessee Authority to
grant Hyperion's application for a CPCN because we do not be11eve such a step is
necessary at this time. [FN65] Based on our explanation regard~ng the force and
effect of sect10n 253 in this case, we expect that the Authority will respond to
any request by Hyper~on to reconsider Hyperion's application for a concurrent CPCN
cons1stent with the Communicat10ns Act and th1s dec1s1on. [FN66]

23. Hyperion brings to our attention that states other than Tennessee have legal
requirements that appear to be similar to Tennessee's Sect10n 65-4- 201(d), and
ma1ntains that these requirements may also restrict compet1t~on in the way we have
found unlawful here and 1n the S11ver Star and Texas preemption Orders. [FN67]
Hyperion urges us to clar1fy generally the *11076 scope of sect10n 253 as it might
apply 1n such cases. [FN6B] Wh~le the requirements of other states are not before
us at th1s time, we would expect to apply a similar analysis to other state
statutes. Thus, we encourage these and any other states, as well as their
respective regulatory agenc1es, to reV1ew any similar statutes and regulat~ons, and
to repeal or otherwise nullify any that ~n the1r Judgement violate section 253 as
app11ed by this Comm1ssion

IV. ORDERING CLAUSE

24. Accordingly, IT IS ORDERED, pursuant to sect~on 253 of the Communicat1ons Act
of 1934, as amended, 47 U.S.C. § 253, that the Petit10n for Preempt10n and
Declaratory Ruling filed by AVR, L.P. d/b/a/ Hyperion of Tennessee, L.P. on May 29,
199B, IS GRANTED to the extent d1scussed here~n, and in all other respects IS
DENIED.

25. IT IS FURTHER ORDERED, pursuant to section 253 of the Commun1cations Act of
1934, as amended, 47 U.S.C. § 253, that the enforcement of Tenn. Stat. Ann. § 65­
4-201(d) and the Denial Order are preempted.

FEDERAL COMMUNICATIONS COMMISSION

Maga11e Roman Salas

Secretary

FN1. In Re: AVR of Tennessee, L.P. d/b/a Hyper~on of Tennessee, L.P.; Applicat10n
for a Cert~f1cate of Public Conven1ence and Necess~ty to Extend Terr1tor1al Area of
Operat1ons to Include the Areas CUrrently Served by Tennessee Telephone Company,
Order Deny~ng Hyperion's App11cation for a Certificate of public Convenience and
Necess1ty to Extend Territorial Area of Operat~ons to Include the Areas' Currently
Served by TenneSsee"Telephone Company, Docket No. 98-0001 (Tennessee Author~ty Apr.

Copr @ West 2004 No Claim to Qng U S Govt Works



\1\ '(: C C R HaM
H>gg WL .1HBO.1 (P eC), 14 pce Red 11,064, IS CommUnicatIons Reg (P&f') , 172

(Cite as: 14 FCC Red. 11064)

9, ~998) (Denial Order) .

FN2. Petition at 23.

FN3. 47 U.S.C. § 253(a). Sect10n 253 was added to the Commun1cat10ns Act of ~934

(Communications Act or Act) by the Telecommun1cations Act of ~996 (~996 Act), Pub.
L. No. ~04-~04, ~~O Stat. 56, codified at 47 U.S.C. § § ~5~ et seq. All c1tat10ns
to the 1996 Act will be to the 1996 Act as cod1f1ed 1n Title 47 of the Un1ted
States Code.

FN4. 47 U.S.C. § 253 (b) .

FN5. 47 U.S.C. § 253(d). The Comm1SS10n placed Hyperion's Petit10n on public
notice on June ~2, 199B. Plead1ng Cycle Establ1shed for Comments on Hyper10n
Pet1tion for Preemption of Tennessee Regulatory Author1ty Order, Publ1c Notice, CC
Docket No. 98-92, DA 987-~~~S (rel. June ~2, ~998). The Assoc1at10n for Local
Telecommunications Services (ALTS), KMC Telecom Inc. (XMC), MCI Telecommunications
Corporation (MCI), TDS Telecommun1cat10ns Corporation (TOS), the Tennessee
Authority, and WorldCom, Inc. (WorldCom) f1led comments, and Hyper10n, MCI, and TOS
f1led repl1es.

FN6. Tenn. Code Ann. § 65-4-201(d).

FN7. Petition at 2.

FN8. Id.

FN9. Tennessee Telephone Company serves approximately 45,121 res1dential and ~~,665

business customers in Tennessee. AVR of Tennessee, L.P., d/b/a Hyper10n
Telecommunications of Tennessee, L.P. for a'Certif1cate of Publ1C Convenience and
Necessity to Extend its territorial Area of Operations to Include the Areas
Currently Served by Tennessee Telephone Company, Appl1cation, Petition Exh1bit D at
3.

FN~O. The Application of AVR, L.P., d/b/a Hyper10n of Tennessee, L.P. for a
Cert1f1cate of Public Convenience and Necessity to Prov1de Intrastate P01nt-to­
P01nt and Telecommun1cations Access Services Within Dav1dson, will1amson, Maury,
Rutherford, Wilson, and Sumner Counties, Tennessee, Docket No. 94- 0066~, (TPSC
Aug. 24, 1995), Petition Exh1b1t B.

FN11. The Applicat10n of AVR, L.P., d/b/a Hyper10n of Tennessee, L.P. for a
Cert1f1cate of Publ1c Convenience and Necess1ty to Prov1de P01nt-to-p01nt and
Telecommunicat10ns Access Service W1thin the State of Tennessee, Order, Docket No.
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94-00661 (TPSC Mar. 8, 1996) J Petition Exhibit c, (TPSC Restriction Order) .

FN12. TPSC Restriction Order at 5.

FN13.' Tenn. Code Ann. § 65-4-201; Petition at 4.

FN14. Transcript of the Tennessee Regulatory Authority's March 10, 1998, Hearing
Denying Hyperion's Application, Petition Exhibit E (Hearing).

FN15. "I personally believe that the Tennessee Regulatory Authority has a duty to
uphold both the vision and the substance of the Federal Communications Act of 1996.
This Act provides the framework from which competition in the telecommunications
industry can develop. Section 253(a) of the Act specifically addresses the
prohibition of any State regulation or statute that prohibits the ability of any
entity to provide any interstate or intrastate telecommunication service. As I see
it, we have a conflict between the federal law and one of our State statutes, and
the federal law must prevail." Chairman Greer, Hearing at 7.

FN16. "To be sure, there exists a host of arguments [that] Section 65-4- 201(d) is
not competitively neutral as this phrase is defined by the FCC. Nonetheless, given
the legislature's rationale for enacting section 65-4- 201(d), the language of
section 253(b) as a whole, section 65-4-201(d) 's pronouncement that any such
protected interest forfeits its protection if it seeks to compete outside the area,
and the requirement that the general assembly review this statute every two years,
this statute may be held competitively neutral .... I am persuaded that at a minimum
the State of Tennessee should have the opportunity, should it so choose, to argue
before the FCC that its statute is, notwithstanding the FCC's prior rulings,
competitively neutral." Director Malone, Hearing at 11-12.

I

FN17. Denial Order at 11.

FN18. Petition at 8.

FN19. 47 U.S.C. § 253 (a) .

FN20. 47 U.S.C. § 253(b).

FN21. 47 U.S.C. § 253 (d) .

FN22. Petition at 6. Although Tenn. Code Ann. § 65-4-201(d) does permit
competition in areas served by incumbent LEes with fewer than 100,000 access lines
when the incumbent LEe enters into an interconnection agreement with the competitor
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or ~tself appl~es for CPCN outside its service area, neither exception applies to
this case.

FN23. Petition at 8.

FN24. Petition at 15~18; The Public Utility Commission of Texas, Memorandum Opinion
and Order, 13 FCC Red 3460, 3511, 1 1 106-07 (1997) (Texas Preemption Order) ;
Silver Star Telephone Company, Inc. Petition for Preemption and Declaratory Ruling,
Memorandum Opinion and Order, 12 FCC Rcd 15639, 15656-57, 1 1 38-39 (1997) (Silver
Star Preemption Order). ALTS, KMe, MCI, and WorldCom agree with Hyperion that the
Tennessee statute is in direct conflict with Section 253(a). ALTS Comments at 2;
KMC Comments at 2; MCI at Comments at 1; WorldCom Comments at 1-2; AVR Reply at 3;
MCI Reply at 1-2.

FN25. Tennessee Authority Comments at 3-6; TDS Comments at 5-15. TDS ow~s fGur
subsidiaries in Tennessee, one of which is the Tennessee Telephone Company. TDS
Comments at 1. I

FN26. Tennessee Authority Comments at 3-5.

FN27. Tennessee Authority Comments at 6.

FN28. Id.

FN29. TDS Comments at 6-7.

FN30. TDS Comments at 5-7; TDS Reply at 2-3.

FN31. TDS Comments at 8-10; TDS Reply at 3-4.

FN32. Id.

FN33. Petition at 10-11; ALTS Comments at 4; KMC Comments at 3-4; MCI at Comments
at 3-5; Hyperion Reply at 3; MCI Reply at 2.

FN34. WYO. STAT. ANN. § § 37-15-101, et seq.

FN35. WYO. STAT. ANN. § 37-15-201(c).
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FN3G. Applicat10n of S1lver star Telephone Company, Inc. for a Cert1ficate of
Pub11c Convenience and Necess1ty to Serv1ce the Afton Local Exchange Area, Order
Denying .Concurrent Cert~ficat~on, Docket No. 70006-TA~96-24 (Wyoming Commisslon
Dec. 4, 1996)

FN37. Silver Star Preempt10n Order, 12 FCC Rcd at 15656-57, ~ ~ 38-39.

FN38. Sllver Star preemption Order, 12 FCC Rcd at 15G57~59, '1 ~ 41-44

FN39. Texas preemption Order, 13 FCC Rcd 3460 (1997).

FN40. Texas Public Utillty Act of 1995 § 3.2531(h).

FN41. Texas preemptl0n Order, 13 FCC Rcd at 3511. ~ 106.

FN42. Texas Preemption Order, 13 FCC Rcd at 3511,' 107.

FN43. 47 U.S.C. § 253(a) (emphasis added).

FN44. Tennessee Author1ty Comments at 6.

FN45. S1lver star Telephone Company, Inc. Petltion for Preemptlon and Declaratory
Ruling, Memorandum Op1nion and order, CCBPol 97-1, FCC 98-205, ~ ~ 9-10 (rel.
Aug. 24, 1998) (Sllver star Reconslderation). See also New England Public
Communlcatl0ns Councll Petltion for Preemption Pursuant to Sectl0n 253, Memorandum
Opin10n and Ord~r. 11 FCC Rcd 19713, .19721-22, ~ 20 (1996) (holdlng that legal
requ1rement a,t issue wa,s not competltively neutral under sectl0n 253 (b) because
lithe prohibition. allows incumbent LECs and certlfied LECs to offer paYPfone
serv1ces, but bars ano~her class of providers (lndependent payphone proVlders)II);
Recon. denled, Memorandum Opinlon and Order, FCC 97-143 (rel. Aprll 18, 1997)

FN46. See, e.g., Telephone Number·Portabillty, Thlrd Report and Order, FCC 98-82,
CC Docket No. 95-11G, 1 ~3 (rel. May 12, 1998) (a competltlvely neutral cost
recovery mechanism "(1) must not glve one serV1ce provlder an appreciable,
lncremental cost advantage over another service prov1der when compet1ng for a
speciflc subscrlber, and (2) must not dlsparately affect the abllity of competlng
serV1ce provlders to earn a normal return"), Jurisdictional Separations Reform and
Referral to the Federal-State J01nt Board, Not1ce of Proposed Rulemak1ng, i2 FCC
Rcd 22120, 22132 at' 24 (1997) ("Compet1tive neutrallty would requlre that
separations rules not favor one telecommunications prov1der over another or one
class of provlders over ano~her class n ); Access Charge Reform Price Cap Performance
Rev~ew for Local Exch~4ge.Carriers, Notlce of Proposed Rulemaking, Third Report and
'Order, and Notice of Iftqu1ry, 11 FCC Rcd 213'54, -21443-44 at' 206 (1996) ("If 1n
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practioe on~y incumbent LEes can receive universal service support, then the
disbursement mechanism is not competitively neutral") .

FN47. TDS Comments at 8-10; TDS Reply at 3-4.

FN48. We agree that in order to qualify for protection under section 253{b), a
state legal requirement need not treat incumbent LECs and new entrants equally in
every circumstance. As the Commission has previously explained: IIlnon­
discriminatory and competitively neutral' treatment does not necessarily mean
'equal' treatment. For instance, it could be a non-discriminatory and competitively
neutral regulation for a state or local authority to impose higher insurance
requirements based on the number of street cuts an entity planned to make, even
though such a regulation would not treat all entities 'equally. III Implementation of
Section 302 of the Telecommunications Act of 1996 (Open Video Systems), 'Third
Report and Order and Second Order on Reconsideration, 11 FCC Rcd 20227, 20310 at ~

195 (1996). See Separations NPRM, 12 FCC Rcd at 22132, ~ 24 (IICompetitive
neutrality ... would not, however, preclude carriers in dissimilar situations from
being treated differentlyll) .

FN49. Silver Star Preemption Order, 12 FCC Rcd at 15660, ~ 45. Accord Texas
Preemption Order, 13 FCC Rcd at 3480, ~ 41; Classic Telephone, Inc., Petition for
?reemption, Declaratory Ruling and Injunctive Relief, 11 FCC Rcd. 13082, 13101, ~

35.

FN50. Specifically, we noted that section 251(f) of the Act affords rural and small
LECs certain avenues of relief from the interconnection duties set forth in
sections 251(b) and (c), and that sections 253(f) and 214(e) (2) also provide states
special latitude in regulating emerging competition in markets served by rural
telephone companies. section 253(f) permits a state to require a telecommunications
carrier to meet certain universal service requirements as a condition for obtaining
permission to compete with a rural telephone company. Section 214{e) (2) permits a
state, with respect to an area served by a rural telephone company, to decline to
desighate more than one common carrier as an lIeligible telecommunications carrier"
for purposes of receiving universal service support. These accommodations to the
needs of rural telephone companies indicate that Congress recognized that the
special circumstances of rural and small LECs warrant special regulatory treatment.
In choosing less competitively restrictive means of protecting rural and small
LECs, however, Congress revealed its intent to preclude states from imposing the
,far mare competitively 'restrictive protection of an absolute ban on competition.
Silver Star Preemption Order,. 12 FCC Rcd at 15658-59, ~ ~ 43-44.

FN51. Silver Star Reconsideration; FCC 98-205, ~ 19.

FN52. TDS at Comments 12 (Q~ntrasting Tenn. Code Ann. § 65-5-211 with Wyo. Stat.
§ § B7~15~101 ~t seq.).

Copr. © West 2004 'No Claim to Orig. U.S. Govt. Works



14 FCC R 11064
\999 WL 335S03 \F CC), \4 fCC Red \\,064, \5 CommUlUeat\Ons Reg (P&F) \ \12
(Cite as: 14 FCC Red. 11064)

Page 13

FN53. Silver Star Preemption Order, 12 FCC Rcd at 15657,' 39. We note that the
1996 Act contains numerous deadllnes requ1r1ng the Commission and State comm1SS10ns
to complete with dispatch var10US tasks implementlng the 1996 Act. See, e.g., !l
u.s.c. § § 251(d) (J.), 25J.(£) (1.) (B); 252(e) (4); 254(a}, 257(a); 271. (d) (3); 276(b}.
By requ1r1ng relatively sW1ft admin1strat1ve 1mplementat10n of the pro-competit1ve
prov1s1ons of the 1996 Act, these deadlines highllght that Tennessee's statutory
delay ofcompet1t1on conflicts w1th congress1onal 1ntent.

FN54. TOS Comments at 14; TOS Reply at 2-3.

FNss. Accord Federal-State JOlnt Board on Un1versal Serv1ce, Report and Order, 12
FCC Rcd 8776, 8800, ~ 47 (1997) (llcornpet1t1ve neutra11ty means that universal
support mechanisms and rules neither unfalrly advantage nor disadvantage one
provlder over another"). See generally Federal-State J01nt Board on universal
Serv1ce, Recommended oec1sion, 12 FCC Rcd 87, 267' 345 (1996) ("We recommend that
any compet1tlve blddlng system be competltlvely neutral and not favor either the
incumbent or new entrants") .

FNs6. S1lver Star Preemption order, 12 FCC Rcd at 15656, ~ 38.

FN57. See, e.g., Implementation of the Local competition Provisions in the
Telecommunlcat10ns Act of 1996, F1rst Report and Order, 11 FCC Rcd 15499, 16118, ~

1262 (1996) ("We believe that Congress dld not lntend to insulate smaller or rural
LECs from competltl0n, and thereby prevent subscrlbers in those communities from
obtalning the beneflts of competitive local exchange service.") What the CommlSS1on
said 1n the universal Service Order regarding the "false choice" between
competitl0n and universal service also bears reiterat10n:

Commenters who express concern about the princlple of competit1ve neutrality
contend that Congress recognized that, 1n certain rural areas, competltion may not
always s~,rve the public interest and that promoting competition in these areas must
be consldered, if at all, secondary to the advancement of unlversal serVlce. We
belleve these commenters present a false choice between competition and universal
service. 'A principal purpose of section 254 is to create mechan1sms that wlll
sustaln unlversal serJlce as competlt10n emerges. We expect that applying the
P011CY of competltlve neutrality will promote emerging technologies that, over
time, may provide competitive alternatives in rural, insular, and hlgh cost areas
and t~ereby beneflt rural consumers For thls reason, we reJect assert10ns that
competit:tve neutrality has no app11catlon in rural areas or is otherw1s'e
incons1stent with sect10n 254.
Unlversal Service Orde~, 12 FCC Rcd at 8802-03, ~ 50

FN58. TDS at Comments at 15-18.

FN59. TDS Comments at 15, 17

FN60'. TOS states that § 65-4-201 (dl allows the Tennessee Authority to obtain
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useful 1nformation through closer scrut1ny of appl1cat1ons to serve rural areas.
TDS Comments at ~8.

FN6~. TOS Comments at ~5.

FN62. See Texas Preemption Order, 13 FCC Rcd at 3464-3466, ~, 7-~~

FN63. Id. See also, e.g., G1nsburg v. New York, 390 U.S 629, 643-44 (196B).

FN64. TPSC Restriction Order at 4 ("Subsection (d) clearly restricts the authority
of the Publ1c SerV1ce Comm1SS10n to grant a certificate to a competing
Telecommunicat10ns SerV1ce Prov1der .... "), see also Den1al Order at B.

FN65. Petition at 23.

F.N66. G1ven our d1spos1tion of the Pet1t10n on the bases d1scussed 1n the text, we
need not and do not address the mer1ts of other arguments ra1sed by the parties.

FN67. Hyper10n Pet1tion at 21; See Letter from KeC1a Boney, MCI Telecommun1cat1ons
Corp., to Magal1e R. Salas, Secretary, FCC, Jan. 6, 1999. See also Louis1ana, In re
Regulations for Compet1t10n in the Local Telecommun1cat1ons Market, General Order,
app. B, sec. 20~ (LPSC, rel. Apr. ~, 1997) (IITSPs are perm1tted to prov1de
telecommunications services in all h1storically des1gnated ILEC services areas .
with the exception of service areas served by ILECs with 100,000 access lines or
less statewide."); New Mex1co, N.M. STAT. ANN § 63-9A-6 D (1997) ("[A]ny
telecommunicat1ons company with less than one hundred thousand access lines ...
shall have the excius1ve right to provide local exchange serV1ce with1n its
cert1ficate service territory .... "); North Carolina, N.C. GEN. STAT. § 62-110
f(2) (1997) (II [The Commiss1on shall not be authorized to issue a certificate]
applicable to franch1sed areas •.• served by local exchange companies w1th 200,000
access la.nes or less ... II); utah, UTAH CODE ANN. § 54-8b- 2.1(2) (c) (1953) ("An
intervening incumbent telephone corporation serv1ng fewer than 30,000 access lines
1n the state may petition the Commiss1on to exclude from an appl1cat10n [filed by a
compet1ng LEC] any local exchange w1th fewer than 5,000 access lines •. II); and
Oregon, OR. REV. STAT. § 759 020 (1989), Admin. Rules Chapter B60, Div. 32, 860­
32-005(B) (a) (prov1d1ng for certif1cat10n of compet1ng LECs 1f the ILEC "consents
or does not protest") .

FN68. Hyperion Petit10n at 21.

14 F.C.C.R. 11,064, 1999 WL 335803 (F C.C.), 14 FCC Rcd. 11,064, 15 Commun1cations
Reg (P&:F) 1~72

END OF DO~UMENT
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Federal Communications Comm~ssion (F.C.C.)

Memorandum Opin~on and Order

IN THE MATTBR OF AVR, L.P. D/B/A HYPBRXON OF TENNESSEE, L.P. PETITION FOR
PREEMPTION OF TBNNBSSBB CODE ANNOTATED SECTION 65-4-201 (D) AND TENNESSBE
REGULATORY AUTHORITY DECISION DENYING HYPERION'S APPLICATION REQUESTING

AUTHORITY TO PROVIDE SERVICE IN TENNESSEE RURAL LEC SERVICE AREAS
CC Docket No. 98-92

FCC 01-3
Adopted: January 3, 2001
Released: January 8, 2001

*1247 By the Commission:

I. INTRODUCTION

1. On June 28, 1999, the Tennessee Regulatory Author1ty (Tennessee Authority) and
TOS Telecommunications Corporat1on (TOS Telecom) f1led petitions for
reconsiderat1on of the Hyperion Preempt~on Order. [FN1] In that Order, the
Comm~ssion granted in part a pet~t~on for preemption filed by AVR, L.P.' d/b/a I

HyperioD of Tennessee, L.P. (Hyperion) in May 1998. In this order we deny those
pet~t~ons for reconsideration along with a related mot1on f1led by the Tennessee
Author1ty for a stay of enforcement of the HyperioD Preemption Order.

*1248 II DISCUSSION

2. Hyperion or~g1nally sought preemption of Tennessee Code section 65-4- 201(d),
which barred the entry of competitive carr1ers 1nto the service areas qf incumbent
local exchange carriers in Tennessee that serve fewer than 100,000 access lines. In
add~t1on, HyperioD asked that th~s Comm~ss~on preempt enforcement of an Apr1l 1998
order of the Tenne,ssee Authority to the extent that it denied Hyperion's
appl1cation to prov~de serv1ce 1n the service area of the Tennessee Telephone
Company. [FN2] The Tennessee Author1ty and TDS Telecom now seek reconsiderat1on of
the Commiss10n ' s dete~m1nation that. the Tennessee Author1ty's Denial O~der and
Tennessee Code sedt10n 65-4-201(d) do not fall with1n the protect10n of sect10n
253 (b) of the Commun1c~t1ons Act of 1934, as amended. [FN3] In add~t~on, on July 9,
1999, the Tennessee Authority f1led a mot10n for stay of enforcement of our
Hyp~rion preemption Order until appropr1ate universal service mechan1sms are
impiemented by the Commission and the Tennessee Regulatory Authority. (FN4]
Hyperion filed an opposition to the Tennessee Regulatory Authority's mQt10n for
stay of enforcement, dated July 20, 1999, argu1ng that the Tennessee R~gulatory

Authority fa~led to establ1sh any of the four cond1t~ons necessary to Just1fy a
stay of the Commission's Order. [FN5]

3. We deny TDS's and the Tennessee Author~ty's petitions for the follow~ng

reasons. TDS's petit10n essent1ally repeats the same arguments it rel1ed upon in
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the comments and reply comments 1t filed in opposition to the Hyparion preemption
pet1t10n. F1rst, TDS argues that, because the incumbent LEC 1S regulated
d1fferently from compet1t1ve LECs, the "compet1t1ve neutrality" requirement under
section 253(b) of the Cornmunlcations Act 16 satlsfied even if the *1249 lncumbent
has special protections as long as all compet1t1ve carr1ers are treated a11ke.
[FN6] In a related argument, TOS argues that competitive imbalances will result
from preempt10n of the statute. [FN7] The Commiss10n reJected these arguments in
the Hyperion Preemption Order ..

4. TDS also argues that, because the Hyperion preemption Order d1d not allow the
Tennessee Authority to implement sect10n 65-4-201(d} "to the extent perm1ss1ble by
law," the Commission's blanket preemption of section 65-4-201(d) was needlessly
broad. [FN8] The Commission prev10usly cons1dered and reJected th1s argument,
conclud1ng that the Tennessee Author1ty's own 1nterpretat10n of Tennessee Code
section 65-4-201(d) , which the Commission regards as dispositive, made sect10n 65­
4-201(d) 1ncons1stent with federal law in every circumstance. [FN9] TOS has failed
to identify any redeemable portion of the preempted law [FN10] Accordingly, we
conclude that the Comm1SS10n'S preempt10n was 1n fact lim1ted to the extent
necessary to correct the violation of federal law in accordance w1th sect10n 253(d)
of the Commun1cat10ns Act. TDS's pet1t10n fa1ls to ra1se new arguments or facts
that would warrant reconsideration of that order

5. The Tennessee Authority also repeats 1n 1ts pet~t10n for recons1deration the
arguments it made regarding the Hyperion preempt10n pet1tion. Those arguments
include: (1) that preempt10n of Tennessee Code sect10n 65-4-201(d} 1S not
compet1t1vely neutral to Tennessee rural incumbent carriers because these carriers
have ob11gations under state and federal laws that are not 1mposed on new entrants,
[FNll] (2) that Tennessee Code sect10n 65-4-201(d) is necessary to *1250 preserve
and advance universal service, protect the public safety and welfare, ensure the
cont1nued quality of telecommunicat10ns serV1ces and safeguard the r1ghts of
consumers w1thin the state of Tennessee; [FN12] and (3) that the Commission did not
fully consider the unity of purpose beh1nd the 1996 Act and Tennessee Code sect10n
65-4-201(d) [FN13] That both the 1996 Act and section 65-4-201(d) address similar
concerns about the effect of compet1tive entry on rural 1ncumbent carr~ers does not
insulate the Tennessee statute from section 253 preempt10n. Instead, Congress
appears to have entirely occupied the f1eld of regulating rural competitive entry
when 1t addressed the issue comprehens1vely in sections 251(f} and 153 (37) . [FN14]
Just as TDS Telecom and the Tennessee Authority raise no new arguments or facts
that warrant recons1deration of the Hyperion preemption Order, the Tennessee
Authority raises no new arguments or facts that warrant a stay of enforcement.
[FN15]

6. Accordingly, IT IS ORDERED, pursuant to section 1.106 of the Commission's
rules, 47 C F.R. § 1..106, that the petition for recons1derat10n filed by TOS
Telecommunications Corporation and the pet1t10n for reconsideration f1led by the
Tennessee Regulatory Authority, both dated June 28, 1999, ARE DENIED.

7. IT IS FURTHER ORDERED, that the Tennessee Regulatory Authority's mot10n for
stay of enforcement, f1led on July 9, 1999, IS DENIED.

FEDERAL COMMUNICATIONS COMMISSION
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Maga11e Roman Salas

secretary

FNl. AVR, L.P., d/b/a Hyperion of Tennessee, L P., Pet1t1on for Preempt10n of
Tennessee Code Annotated section 65-4-201(d) and Tennessee Regulatory Authority
Decision Deny1ng Hyperion's App11cat10n Request1ng Authority to Provide SerV1ce in
Tennessee Rural LEC Service Areas, Memorandum Opinion and Order, CC Docket No. 98­
92, 14 FCC Rcd 11064 (1999) (Hyperion Preempt10n Order) .

FN2. In Re: AVR of Tennessee, L P d/b/a Hyperion of Tennessee, L.P., Applicat10n
for a Certificate of Public Convenience and Necess1ty to Extend Terr1torial Area of
Operat10ns to Include the Areas currently Served by Tennessee Telephone Company,
Order Deny1ng Hyperion's Appl1cat10n for a Cert1f1cate of Publ1c Convenience and
Necessity to Extend Terr1tor1al Area of Operat10ns to Include the Areas Currently
Served by Tennessee Telephone Company, Docket No. 98-0001 (Tennessee Authority Apr.
9, 1998) (Denial Order). The Tennessee Telephone Company 1S a wholly-owned
subs1diary of TDS Telecom.

FN3. 47 U.S.C. § 253(b). Section 253 was added to the Commun1cat10ns Act of 1934
(Communications Act or Act) by the Telecommunications Act of 1996 (1996 Act), Pub.
L. No. 104-104, 110 Stat. 56, codified at 47 U.S.C. § § 151 et seq. All citations
to the 1996 Act 1n th1s order are to the 1996 Act as cod1fied in Title 47 of the
Un1ted States Code. Section 253(a) provides that n(n]o State or local statute or
regulation, or other State or local legal requ1rement, may prohibit or have the
effect of proh1b1t1ng the ab1l1ty of any ent1ty to provide any 1nterstate or
1ntrastate telecommunications service. n 47 U S.C. § 253(a). Section 253(b) states
that n[n]othing in this section shall affect the ab1l1ty of a State to 1mpose, on a
competit1vely neutral bas1s and cons1stent with section 254, requ1rements necessary
to preserve and advance un1versal service, protect the publ1c safety and welfare,
ensure the continued quality of telecommun1cations serv1ces, and safeguard the
rights of consumers. 47 U.S.C. § 253(b).

FN4. Tennessee Regulatory Author1ty Motion for Stay at 1.

FN5. The Commission applies a four-part test 1n cons1derat10n of motions for stay.
See Virginia Petroleu~ Jobbers Assln, 259 F.2d 921, 925 (D.C. Cir. 1958), as
mod1f1ed in Washington Metropolitan Area Trans1t.Commission v. Holiday Tours, Inc.,
559 F.2d 841, 843 (D.C. Cir. 1977). To Just1fy a stay, the Tennessee Regulatory
Author1ty must demonstrate (1) a likel1hood of success on the merits, (.2)
irreparable harm in the absence of a stay, (3) the absence of any substant1al harm
to other 1nterested parties if the stay 1S granted, and (4) that pub11c 1nterest
favors the stay.

FN6. TDS Petition for Recons1derat10n at 5-6, 10 TDS made th1s argument 1n 1tS
comments at 5-7. and ib,s reply comments at 2 The Commission rejected the argument
~ , ' . ,f~ .
in the HyP'erion Pr.e'emp,tion Order, 14 FCC Red at 11071-72, 11' 15-16

Copr <C West 2004 No Claim to Orlg U S Govt Works



'l(')~\ \\l\... \1M,~ {~~ ~ \. \~ ~e.e. \\.&\ \'14'
(CIte as: 16 F.C.C.R. l:z47)

i

FN7. TOS Petition for R~cons1derat1onat 6-8. TOS made this argument in'its
oomments at 8-11 and its reply comments at 3-4 The Commisslon rejeoted the
argument in the Hyperiort Preemption Order, 14 FCC Rcd at 11072, ~ 17.

I
i

FN8 TOS Petition for R~considerationat 12 TOS appears to be referr1ng to
sect10n 253 (d) of the Communications Act instead of section 253 (b) . TDS made this
argument 1n 1ts comment$ at 15-18.

i

!
FN9. Hyperion preemptiori Order, 14 FCC Rcd 11075, ~ 22.

i

FN10. We note that the scope of sect10n 65-4-201(d) is extremely l1mited and that
1ts preemption does not imp1nge on any of the Tennessee Authority's general
safeguards. Tenn. Code. 'Ann. 65-4-201(d) states, 1n its entirety. IIIlSubsection (c)
is not applicable to ar$as served by an 1ncumbent local exchange telephone company
w1th fewer than 100,000 'total access l1nes in th1s state unless such company
voluntarily enters into:an interconnection agreement with a compet1ng
telecommun1cat10ns service prov1der or unless such incumbent local exchange
telephone company app11es for a certificate to provide telecommun1cations serV1ces
l.n an area outside its service area eX1sting on the June 6, 1995."

I
!

FN11. Tennessee Authority Petition for Recons1derat1on at 4 - 7. The Tennessee
Author1ty made this same argument in 1tS comments regarding the Hyperion Preemption
Pet1t10n. Comments 1n R~sponse to Hyperion Pet1tion for Preemption, filed July 13,
1998, at 6, 1 8. The Commission previously considered and rejected this argument
1n the ayperion Preemption Order, stat1ng that "" [n]e1ther the language of sect10n
253(b) nor its legislative history suggests that the requirement of compet1tive
neutrality app11es only,to one portion of a local exchange market - new entrants ­
and not to the market as a whole, 1ncluding the 1ncumbent'LEC." Hyperion Preempt10n
Order, 14 FCC Rcd at 11671-72, , 16, c1ting S1lver Star Reconsideration Order, 13
FCC Rcd 16359 (1998). T~e Un1ted States Court of Appeal for the Tenth C1rcuit
recently affirmed the C9mmissionls Silver Star Recons1derat10n Order in RT
Commun1cat10ns, Inc. v. :FCC, 201 F.3d 1264 (10th Cir. 2000)

FN12. Tennessee Authority Petition for ReconS1deration at 8-11. The Comm1ssion
rejected this argument *t Hyperion Preempt10n Order. 14 FCC Rcd at 11074. ~ ~ 18,
20.

FN13. Tennessee Author1 y Petl.tion for Reconsiderat10n at :1.1-13 ; Hyperion
Preem tion Order 14 FC Rcd at 11074, 1B 20.

FN14. See 47 U.S.C. § 153(37); 47 U.S.C. § 251(f). See also 47 U.S.C. § 253(f).,

FN15. The Tennessee Authority recogn1zes that a party seeking a stay must
demonstrate, among othe~ cr1teria, that 1t is l1kely to prevail on the mer1ts.

I
I

I
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Tennessee Authority Mot1on at 1. Therefore, 1n as much as we dee1de against the
Tennessee Authority on the merits, the Tennessee Author1ty's mot10n for a stay of
enforcement is den1ed.

2001 WL 12939 (F.e.e.), 16 F.e.e.R. 1247, 16 FCC Red. 1247

END OF DOCUMENT
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'Xo;
PRENTICE HALL
ATTN JOEY KELLEY
500 CENTRAL AVE
ALBANY, NY 12206

REI
CITIZENS TELECOMMUNICATIONS COMPANY
APPLICATION FOR CERTIFICATE OF
AUTHORITY - FOR PROFIT

WELCOME TO THE STATE OF TENNESSEE. THE ATTACHED CERTIFICATE OF
AUTHORITY HAS BEEN FILED WITH AN EFFECTIVE DATE AS INDICATED ABOVE.
A CORPORATION ANNUAL REPORT MUST BE FILED WITH THE SECRETARY OF STATE
ON OR BEFORE TaIll FIRST DATE OF THE FOURTH MONTH FOLLOWING THE CLOSE OF THE
CORPORATIONIS FISCAL YEAR. PLEASE PROVIDE THIS OFFICE WITH WRITTEN
NOTIFICATION OF THE CORPORATION'S FISCAL YEAR. THIS OFFICE WILL MAIL THE
REPORT DURING THE LAST MONTH OF SAID FISCAL YEAR TO THE CORPORATION AT THE
ADDRESS OF ITS PRINCIPAL OFFICE OR TO A MAILING ADDRESS PROVIDED TO THIS
OFFICE IN WRITING. FAILURE TO FILE THIS REPORT OR TO MAINTAIN A REGISTERED
AGENT AND OFFICE WILL SUBJECT THE CORPORATION TO ADMINISTRATlvm REVOCATION
OF ITS CERTIFICATE OF AUTHORITY.
WHEN CORRESPONDING WITH THIS OFFICE OR SUBMITTING DOCUMENTS FOR
FILING, PLEASE REFER TO THE CORPORATION CONTROL NUMBER GIVEN ABOVE.

FOR, APPLICATION FOR CEB1IFICATE OF
AUTHORITY - FOR PROFIT

FROM: .
PRENTICE HALL LEGAL & FIN (ALBANY, NY)
500 CENTRAL AVENUE
ALBANY, NY 12206-0000

ON DATEa
FEE

RECEIVED: 8300.00

TOTAL PAYMENT:
RECEIPT NUMBER:
ACCOUNT NUMBER:

04/18/94

TAX
S300.0C

$600.0C

000016474C
00054845

RILEY C. DARNELL
SECRETARY OF Srt"ATE


